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RECEIVED

COMMENTS

National Broadcasting Company, Inc. ("NBC") hereby submits

its comments in the Commission's inquiry into the existence and

potential extent of migration of sports programming from

broadcast television to sUbscription media. While the

commission's inquiry seeks information' and opinion on a broad

variety of topics, NBC will limit its policy discussion to the

single aspect of the so-called sports migration issue that we

believe justifies special pUblic policy concern: the continued

availability of post season and championship games on free, over

the-air television.'

Based on the information available to NBC, the overall

effect of sUbscription sports programming has been to increase

In response to the Commission's request, lists of
professional football, baseball, and basketball games
and college football and basketball games broadcast on
NBC, with ratings information, are attached as Exhibits
A-E.



-2-

the total amount of sports coverage without significantly

depleting the supply of sports programming that is available on

broadcast television. Multichannel subscription services have

provided outlets for the transmission of certain sports events

that would not be available otherwise. While a number of

examples of specific sports events that have moved from broadcast

to cable television might be cited, these should be viewed in the

context of the overall increase in available sports programming.

NBC has not observed a trend of significant net loss of college

and professional sports event coverage from free, over-the-air

broadcast media.

Any conclusions that are reached about possible sports

migration should be based primarily on broad trends that are

consistent from sport to sport, market to market, region to

region, and year to year. The temptation to reach inductive

conclusions that are based on narrow samples that may be

anomalous, rather than trends that can be verified, should be

avoided. Especially in making predictive conclusions, the

Commission must be careful not to place undue reliance on any

given example of possible migration, since a good deal of

experimentation can be expected before a natural economic balance

is found.

For example, at paragraph 16 of the Notice of Inquiry, FCC

93-77, released February 9, 1993 ("NOI") the Commission cites
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"the decline in the last several years on the number of [Major

League Baseball] games on national broadcast networks and the

shift of games of individual teams (~ the New York Yankees)

from a local television station to a regional cable network," as

potential examples of sports migration. Yet the same paragraph

acknowledges ESPN's recent decision not to extend its Major

League Baseball ("MLB") contract beyond the current year. Before

ESPN's announcement one might have concluded that MLB had

migrated to national cable distribution. But recent press

reports indicate that any conclusions about possible MLB

migration to national cable distribution might be premature.

See, ~, Broadcasting & Cable, March 15, 1993, "Fear of Falling

Fees, Ratings Haunt MLB", pp. 42-44. Noting that MLB's current

national broadcast (CBS) and cable television (ESPN) agreements

are entering their fourth and final year, and that both CBS and

ESPN have suffered substantial losses on those agreements, the

Broadcasting and Cable article cites a sentiment that the

baseball inventory is a buyer's market, with a sufficient number

of games for both broadcast and cable.

Concerns about drawing conclusions from isolated examples

validate the commission's proposal to concentrate its analysis

primarily on post season play and championship games. Nor at p.

6, para. 8. More importantly, the continued availability of post

season play and championship games on free over-the-air

television is a rational and substantial policy concern. Post
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season and championship games are limited in number and are of

substantial regional and national interest. The demand for those

games is so high, and the supply is so limited, that subscription

media, especially pay-per-view, could easily outbid broadcast

media for exclusive television rights to those games in many

cases.

Acquisition of the exclusive rights to such games and

series by subscription media would leave substantial portions of

the population -- those without access to cable or those too poor

to afford it -- unable to watch the most important games. Nearly

four in ten households do not receive cable television, and

therefore have no access to sUbscription sportscasts. 2 Worse,

the very population that would be deprived of those most

significant games would find no reasonably comparable games

available on broadcast television. For this reason, ensuring

that college and professional playoff and championship games

remain available on free, over-the-air television is an important

and legitimate pOlicy objective.

Moreover, these post season games can be expected to be much

more consistent than regular season games both in quantity and in

2 Migration of post season games to pay-per-view would
further restrict the availability of those games to an
even smaller class of consumers -- those who are both
wired to addressable systems and able to pay per
program charges.
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viewer demand from year to year, and this consistency can help

temper the potentially misleading effects of anecdotal anomalies.

The regular season is a market in which many games may be roughly

fungible, so that in general, games carried by subscription

rather than broadcast will be counterbalanced by others that are

available for broadcast. 3 The number of regular season games is

so great that in most cases those games cannot reasonably be

expected to be monopolized by subscription media.

The Commission's former anti-siphoning rules correctly

distinguished between "non-specific" regular season games and

"specific" playoff games. First Report and Order (Subscription

TV Program Rules, 52 FCC 2d I, 59 (1974) (subsequent history

omitted). Though the Court of Appeals invalidated those rules on

grounds that they were unsupported by the record, the court did

endorse the Commission's distinction between specific and non-

specific games. The court agreed in essence that official notice

may be taken of the strong national interest in certain playoff

and championship games:

3 As a practical matter, games of particular interest to
a certain market will naturally find their widest
audience and most efficient distribution on local
broadcast media in most cases.
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While we would be willing to concede that
certain formats, such as the World Series,
are sUfficiently unique and popular that a
factual inquiry into actual preferences might
not be required, this would not seem to be
the case with either feature films or "non
specific" sports events.

Home Box Office v. FCC, 567 F.2d 9, 40 RR 2d 283, 310 (D.C. Cir.

1977). The problem of sorting out anomalies from trends that

plagues analysis of regular season "non-specific" games would not

hamper the adoption of a policy that encourages the retention of

post season and championship games on broadcast television.

While an adequate record of the great public demand for such

games and the lack of alternatives may easily be amassed, the

Commission may also take official notice of these facts.

Of course, any governmentally mandated policy in this area

should be narrowly tailored to ensuring the continued

availability of playoff and championship games and adequate

coverage of other important sports events on broadcast

television. So long as that access is assured, there is no

reason to deprive the pUblic of additional enhancements that

technology and mUltichannel capacity may permit, either on a

sUbscription or pay-per-view basis.

NBC, in its unique position as broadcaster with interests in

basic and pay cable sports networks, has already demonstrated

that significant enhancements and expanded coverage of important
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sports events can be offered on a pay basis without compromising

the quality or extent of traditional free, over-the-air broadcast

coverage. NBC's partnership in the Triplecast of the 1992

Olympics provided an unprecedented degree of coverage, giving

viewers access to early rounds of competition and many events

that did not command SUfficiently broad interest to justify in

depth broadcast coverage. NBC's Triplecast succeeded in

providing this expanded coverage without depriving the pUblic of

comprehensive broadcast network coverage, which was highly

acclaimed. See,~, Broadcasting, August 3, 1992, p. 3,

"Olympics Draw viewers, Few Payers; NBC expected to lose minimum

of $30 million on Triplecast; ratings for broadcast portion are

up; viewers praise coverage".

Though the 1992 Triplecast was not a financial success,

revenue derived from successful broadcast/cable pay-per-view

joint ventures and the economies of scale resulting from

additional or supplemental coverage can subsidize and enhance the

coverage available on free over-the-air television.

Conclusion

The continued availability of important playoff and

championship games to all members of the pUblic is an important

and legitimate policy objective. Yet the limited supply of and

great demand for these games make them particularly susceptible

to migration from free broadcast television to cable or other
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sUbscription media. In contrast, there is an adequate supply of

regular season games to meet the demands of both broadcasters and

cable programmers. Therefore, NBC recommends that any policies

governing distribution of sports programming be limited to

ensuring the continued availability, to all members of the

pUblic, of playoff and championship games on free broadcast

television.

Respectfully sUbmitted,

NATIONAL BROADCASTING COMPANY, INC.

]?"w~Richard Cotton
Ellen Shaw Agress
National Broadcasting

Company, Inc.
30 Rockefeller Plaza
New York, NY 10112

ames H. Ro·
Howard Monderer
John K. Hane
National Broadcasting

Company, Inc.
suite 930 North
1331 Pennsylvania Ave., N.W.
Washington, D.C. 20004

March 29, 1993
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